SASTRA UNIVERSITY

SC]‘]OOL OF LAW

(AUNIVERSITY U/S3 OF THEUGCACT,1956)

LAWGICAL CONNECT

CONSUMER CONNECT INITIATIVE

in association with THE TIMES OF INDIA Presents

The constitution says - : :
that all are equal beore Shri. HanishTewer:
law, make all citizens Moderator
uniformly bound by it Shri S. Gurumurthy
KT THOMAS

PHOTOS: JUSTIN GEORGE

SASTRA UNIVERSITY

ENGINEERING - MANAGEMENT - LAW - SCIENCES - HUMANITIES - EDUCATION

SCHOOL OF LAW

(AUNIVERSITY U/S3OF THE UGC ACT,1956)

Speakers

Justice Shri K.T.Thomas
Justice Shri A.P.Shah
Shri M.N.Krishnamani

CONNEGT

“Uniform Civil ode s Constitu_tional Politics &_ Judicial Will”

i

3 m
THE TIMES OF lND]A

Date: 1 November 2014
Chennai

We have to be eclectic
and take the best from
all religions

MN KRISHNAMANI

Community good can

Borro;lvf:;tely fr o;n laws only circumscribe the
Zf eact otner an rights of an individual
i:tl;f‘;fzzz:golze till a particular point
AP SHAH THE SECOND EDITION OF LAWGICAL CONNECT, ORGANISED BY SASTRA UNIVERSITY'S SCHOOL OF LAW, IN ASSOCIATION and no further
WITH THE TIMES OF INDIA, WAS AN OCCASION TO ANALYSE THE DIFFERENT VIEWPOINTS ON UNIFORM CIVIL CODE MANISH TEWARI

Arjun.Narayanan@timesgroup.com

rom the early years of independence, an is-

sue that has remained a topic for heated

discussion is that of a Uniform Civil Code.

This moot point was debated upon during
the second edition of Lawgical Connect, an event
organised by SASTRA University's School of Law in
association with The Times of India on Nov 1,
2014, at Sri Mutha Venkatasubba Rao Hall,in

'Chennai.

The event was moderated by eminent colum-
nist S Gurumurthy, who is also the Distinguished
Research Professor of Legal Anthropology at SAS-
TRA University.While delivering the welcome ad-
dress, Dr S Vaidhyasubramaniam, Dean - P&D, SAS-
TRA University, recalled India’s first Prime Minister
who desired for bringing a Uniform Civil Code into
effect and how it hasn't happened yet in the last

six decades. "We cannot afford to not discuss this
topic and that is why this discussion is termed
‘cerebration' requiring high level of intellectual in-
sight”, he said.

Introducing the topic 'Uniform Civil Code - con-
stitutional Politics and Judicial Will' to the audi-
ence, S Gurumurthy spoke about the history of the
Uniform Civil Code and said that even when India
wasn't a nation state as we know it today, we had
a common civil code and all this changed in the
time period between 1921-1937, when politics
played havoc."We need to decide, whether we
need a divided society or whether we can find
common threads in this scheme of things. | think
the term Common Civil Code fits better, as it cele-
brates the diversity of our country and does not
impose uniformity," said Gurumurthy, before let-
ting the floor open for discussion.

Former Supreme Court judge KT Thomas felt

that it was a misfortune that even after 64 years of
having been a republic, we still needed a debate
on this topic, which has been mentioned in the Di-
rective Principles."It is a constitutional joke that
those who demand a Uniorm Civil Code are
dubbed communalists and those who oppose be-
come secularists. Our constitution is the mother of
all laws and it is a basic feature of the it that all are
equal before law. Going by that point, if all are
equal, all citizens should be bound by the same
law," he said.

Taking a slightly different stand, A P Shah, Chair-
man, 20th Law Commission and Former Chief Jus-
tice, Delhi and Madras High Court, said that a Uni-
form Civil Code cannot be a formula for national
integration." The intention of bringing a Uniform
Civil Code has been viewed with suspicion.
Changes to Islamic laws have been made in coun-
tries like Turkey, Tunisia and Pakistan. At the same

time, sections of the majority community have
created a perception that a Uniform Civil Code will
be stuffed only with ancient Indian jurisprudence,"
said Shah, who felt that there are merits and de-
merits in various religious personal laws and
changes have to be brought about gradually.

MN Krishnamani, senior Supreme Court advo-
cate and former President, Supreme Court Bar As-
sociation, said that the concept of a Uniform Civil
Code has been misunderstood by some commu-
nities."A Uniform Civil Code does not mean uni-
formity of religious rituals. It attempts to bring uni-
formity in the legal space. Adopt whatever is good
from various laws. But for that, we need to be firm
and political will is required, which is why in spite
of various judgments of the Supreme Court, it has
still not been done," said Krishnamani, who felt
that a committee needs to be constituted to ex-
amine the case of a Uniform Civil Code.

The last speaker of the day, Manish Tewari,
Supreme Court advocate and former minister for
information and broadcasting, felt that no step
should be taken which shall assault the diversity
and the idea of India. "The state has no business to
interfere in the personal affairs of its citizens. Such
a step would not be wise, even from the stand-
point of national security," he said." The best way
to amend personal laws would be only if the im-
pulse rose from within a specific community," sa|d
Tewari.

During his closing remarks, S Gurumurthy said
the discussion led by the speakers provoked one
and all to think about this subject."l think a Uni-
form Civil Code means that we will borrow the
best of all traditions," he said. Ninan Thariyan, Vice- ,
President and Response Head, The Times Group,
Chennai, said that the synergy of a media house
and a law school led to the success of this event.

THE BRITISH DIVIDE AND RULE
POLICY PAVED THE WAY FOR
SEPARATE PERSONAL LAWS IN
INDIA AND IT ISTIMETO TAKE A
RELOOK AT THE WHOLE DEBATE

f six decades after India
became a constitutional
republic, Articles 44 and
37 of the Constitution
which directs and casts
duty on the government to
secure a Uniform Civil Code
for all Indians, are still de-
bated, it is symbolic of con-
stitutional failure. Custom-
ary common civil code for
succession prevailed in In-
dia till 1937, which the Hin-
dus and Muslims, were fol-
lowing. Its implication is
this: if Muslims did not fol-
low the rules of Sharia, but
customary law for succes-
sion, they could change or
modify the Sharia rules of
marriage for enacting a
common civil code.Here is
the sordid story of how Hin-
dus and Muslims were di-
vided by law enacted by
the British in collusion with
the Muslim League, which
imposed Sharia on Muslims;
of how Art 44 of the consti-
tution attempted to bridge
the divide by mandating a
common civil code and the
state ducked that mandate;
and of how the state actual-
ly cocked a snook at the
Supreme Court which had
counseled the state to en-
act common civil code and
over ruled the court by a

special law directed against
Art 44!

In unified India, Hindus
and Muslims shared com-
mon customary law of suc-
cession till 1937.The cus-
tomary Marumakkattayam
law applied to both com-
munities in Kerala.In Pun-
jab (now Punjab, Haryana,
J&K, Himachal Pradesh) and
North-West Frontier (in
present Pakistan), Muslims
followed local Hindu laws,
not Sharia and same was
the case in Oudh province
(now Uttar Pradesh) and
Ajmer-Merwara (now Ra-
jasthan).In Gujarat also,
Muslims (Kutchy Memons,
Halai Memons, Sunni
Bohras, Khojas, Molisalam
Ghirasias) were governed
by customary Hindu laws.In
the Presidencies of Madras,
Calcutta and Bombay also,
Muslims followed local Hin-
du customs.In Madhya
Pradesh too local customs
that conflicted with Sharia
prevailed.In the case of
Kutchy Memons, their only
holy literature was Dasha-
vatar,in which nine avatars
were Hindu Gods, the tenth
avatar being 'Holy Ali".

Routed in the 1937 elec-
tions, the Muslim League
strategised to carve out the

Muslims from Hindus and
demanded that British gov-
ernment impose the Sharia
law on Muslims.The British
obligingly passed the Mus-
lim Personal Law (Applica-
tion) Act 1937 and out-
lawed the customary com-
mon civil code that bonded
Hindus and Muslims till
then.But as the 1937 law
excluded agricultural lands
from Sharia, two thirds of
Indian Muslims still share
common customary law
with Hindus in respect of
farm lands, reducing Sharia
to largely urban Muslims.In
Cooch-Bihar in West Bengal,
the 1937 Sharia law was
made applicable only from
1980. Undeniably while Hin-
dus and Muslims of India
(and Pakistan) were follow-
ing the common customary
Hindu civil code, the Muslim
League-British combine im-

COMMUNALISM DESTROYED
COMMON CIVIL CODE

A POINT FOR
CEREBRATION

posed Sharia on Muslims.The
division of Hindus and Muslims

AFTER MORE THAN
SIX DECADES OF
INDEPENDENCE, THE
UNIFORM CIVIL CODE
REMAINS A DISTANT
POLITICAL REALITY

by the 1937 Act established
the power of a separate civil
code to divide not just the
people, but a nation into two in
just 10 years!

And now come to Constitu-
tional India. In the Shah Bano
case (1985),a Constitution
bench of Supreme Court re-
gretted that Article 44 had re-
mained a dead letter in the
Constitution.The court said
that Muslims were unlikely to
make the first move and bell
the cat. Understanding the dif-
ficulties in the matter, the court
said that a beginning was
needed "if the constitution
were to have any meaning".
The Court referred to Dr Tahir
Mahmood's view that a secular
state should not administer
"religion based personal laws".
Dr Mahmood had asked the
Muslims not to waste their en-
ergies to fight for immunity for
their personal law from the
state legislation, and appealed
to them to purge anachronism
from Sharia and "enrich the
common civil code of India."
The Court also cited Pakistan
government's Report of the
Commission on marriage and
Family Laws which said that "a
large number of middle-aged
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divorced without rhyme
or reason should not be
thrown on the streets
without a roof over their
heads and without any
means of sustaining
themselves and their
children." Unfortunately
this wise counsel of the
Court led to huge
protests from Muslims.
The government of the
day far from enacting
common civil code,
overturned by a law, the
Shah Bano judgment,
which pleaded for com-
mon civil code.

After 1986, those who
demanded common
civil code were labeled
as communal and those
who opposed it, as secu-
lar.Thus the debate end-

status for an individual
caste, community, etc.,

ed and labeling - read,
abuse - started. Now,
with the rise of Islamic
fundamentalism, which
is beyond the capacity
of the minority commu-
nity leaders to handle,
the Indian polity ought
to introspect and restart
the suspended debate.
As the minority commu-
nity is unlikely to bell
the cat as the Supreme
Court has said, the ma-
jority community needs
to take lead, as pleaded
by Dr Tahir Mahmood.
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Will the majority com-
munity do its duty to
the minority?

-S GURUMURTHY

(The author is a lead-

ing political commenta-
tor and Distinguished
Chair Professor of Legal
Anthropology at SASTRA
University)

he sound of crackers causing the celebrative explosion be-

ive way for a different sound caused by the

'cerebrative' explosion of intellectual minds at Lawgical

inds cerebrated on the topic "Uniform Civil

Code - Constitutional Politics & Judicial Will" organised by the
School of Law at SASTRA University jointly with The Times of India
at Chennai.There are some topics that are better to be avoided but

is one in which the risks of not debating are

more than debating.The political desire of India's first Prime Minis-

ure a full national identity for the Indian citi-

zen through Uniform Civil Code, after 64 years of the Indian Consti-
tution, still remains a distant political reality. The need for uniform

in the society and the issue of religion,
both in a tragic mix has created a lack of

clarity in the thought process.The very phrase "Uniform Civil Code"
ignites an emotional response which needs to be manoeuvred
through a high level of intellectual discussion and Lawgical Con-
nect is one such attempt to get scholarly inputs from the sharp
minds of public intellectuals with rich socio-politico-legal experi-

SASTRA University School of Law's lead academic initiative to
create enlightened awareness through a non-partisan approach by
assembling an intellectually rich panel of speakers was overwhelm-
ingly welcomed by a congregation of over 1000 people who gath-
ered to understand the difference between the Right to Religion &

rriage, inheritance, succession, etc. Such a
ct effort by an academic institution may be

replicated at different stakeholder levels with sensitivity & due care

in an effort to make Pandit Nehru's vision a reality. Has the 'ripe
time' that Pandit Nehru wanted arrived? Will this academic lead by
SASTRA University that follows the Judicial will (in Shah Bano &
Sarla Mudgal) be followed by a Political Consensus? Because,

“In politics are realizea all the forez of

in politics are unitea &l the
0 politics are combingd At
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